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'ﬁLERK,»SLJPREME COURT
BY,

INQUIRY CONCERNING A JUDGE: , ‘
CYNTHIA A. HOLLOWAY , , Florida Supreme Court
NO.: 00-143 - B _ - Case No.: SC00-2226

RESPONSE TO JUDGE HOLLOWAY’S MOTION
TO DISMISS AND MOTION FOR SANCTIONS

Special Counsel to the Judicial Qualificatigns Commission
K“JQcﬁ)bfiles this Résponsé to Judgé Hollowéy's “Motion.to Dismiss
and_ Mection for Sanctions for Bad ‘Faith~ Cohduct by JQC ‘and
Pfoseputoriél Misconduct” and states:.

In this motion, Jﬁdgé>Holloway fifst seeks review of a “Motidn’

- to Dismiss Pfoceedings_ due to Bad Faith of the Judicial
'Qualifications Commissibﬁ” filed Septémber 6, 2001, claiming it was

fgnever given appropriate consideratioﬁ bx the- JQC.” (Mption,to
Diémiss, p.l).b Judge.HolloWay n@kés no further argument hefe
concerning her éllegations contained in this_motioﬁ; nor points to
pany'erroneous court ruling. Instead she simply attaches it as an
exhibit claiming that “this Court had ofigi-nal jurisdiction” to
consider it.p(Motion to Dismiss, p.1).

Judge Hoiloway is wrong on both couﬁts., - Contrary -to
suggéstion, this motion waé given consideration and rejected by the
JQC'during a telephonic hearing conducted by The Honorable Judgé

James Jorgenson on September 17, 2001. There is no transcript of

the hearing. See Applegate v. Barnett Bank of Tallahassee, 377 So.
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2d 1150 (Fla.1979). MQreoVer, this Court has review jurisdiction
over JQC proceedings, not “original jurisdiction.” Artiéle v, §12,
Florida Constitution. For sake of consistency, a copy of the JQC’s
Respohse to Judge Hollo@éy’s Motion to Dismiss which was filed
below is attached. (App:.1).

Judge Holloway next cléims that since the filing of the firét
Motion to Dismiss “there have been further events relating to bad
faith conduct ofvthe JQC as well as prosecutofial misconduct”
warranting dismissal. (Motion to Dismiss; p.2).7 These further
accusations were not presented to the Hearing Panel, nor ruled
upon. Absent’findings from the hearing panel, it is respectfully
submitted that this Court is without jurisdiction to entertain this
ﬁotion. Afticle V, 8§12 {(c) (1), Florida Constitution (ﬁhe supreme
court may accept, reject, or modify' in whble or in part the
findings, conclusions, and.,reéommendations of the commissioﬁ).
However, as the motion impugns the integrity of the proceedings and
thé JQC itself, the following response is provided.

A. JUDGE HOLLOWAY’S ACCUSATIONS OF PROSECUTORIAL
MISCONDUCT ARE BASELESS AND UNDESERVED.

Judge Holloway makes a grievous and unSupported~charge of

prosecutorial misconduct that “Special Counsel has proffered

perjured testimony in these proceedings.” (Motion to Dismiss, page

2

LAURI WALDMAN ROSS, P.A, TWO DATRAN CENTER, SUITE 1612, 9130 SOUTH DADELAND BOULEVARD, MIAMI, FL 33156 * (305) 670-8010




3).* Judge Holloway asserts that the testimony of Randy Emmerman,
in connection with Charge‘ 6 of thé Amended Charges?, was a
“complete fabricétion” (Motion to Dismiss, p.5) and that it was
“most startling” that Special Counsel knew of should héve knowﬁ of
the true facts before trial which were covered in the deposition of
Jeanne Tate taken priér‘to the JQC hearing. (Motion to Dismiss; P-
6) .

These accusatibns agéinst Special Counsel are completely
false, and are noﬁhing more than a'blatant'attempt to shift the
focus away from Judge‘HollowaY’s conduct, which‘isrthe conduct at
issue here. This strategy is the epitome of the oft used phrase
“the best defense is a géod offense.”

The issue in Charge 6 was whether Jﬁdge Holloway used the
power of her positién to voluntarily intérject herself in a purely

personal matter to benefit a friend. This was not a case which

' Proffering perjured testimony violates at least two Rules of
Professional Conduct:

4-3.3 (a)(4) - “A lawyer shall not knowingly: permit any
witness . . . to offer testimony . . . that the lawyer knows
to be false.”

4-8.4(c) - “A lawyer shall not: engage in conduct involving
dishonesty, fraud, deceit, ‘or misrepresentation.”

> Charge 6 of the Amended Charges was dropped during the
proceedings. It alleged that Judge Holloway “lent the prestige of [her]
judicial office to advance the private interest of a personal friend
Jeanne T. Tate, Esquire” by drafting a temporary injunction order to
prevent the cutting of trees in front of Mrs. Tate’s law firm.
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randomly landed in Judge Holloway'’s division like any other case.?®
Judge Holloway went dut‘to her friénd’s law office, went “toe to

toe With the tree cuttér”‘and then participated in the drafting of
a temporary injunction, which the Judge signed on the spot. dege
Hollbway attempté to’obfuédate,the abuée of power and place thé
blame elsewhere by'highlighting téstimonial discrepancies on issues
which were beside the point.

The claim of “perjured pestimony” ié based on the Judge’s
contention that Randy‘Emmerman was not present on the date and at
the time/of the so-called “tree cutting” incident, despite his
testimony to the contrary.r Emmerman unquestionably testified that
he was present and witnessed the events of July 10, 1999 when Judge
Holloway signed a temporary injunction prepared by Jeanne Tate. (T.
.259).

To establish that this teétimony was false and known to be
false by Special Counsel, Judge Holloway states, “Jeanne Tate, a:
1ocal,lawyer testified on behalf of the defense that Mr. Emmerman
was noﬁ even present when these eventSXOCCurred.”-Examinaﬁion of

the Tate testimoﬁy does not support this statement. Ms. Tate was

~asked: “Did you ever see [Emmerman] out there that day, that
Saturday morning?” She answered: “No, sir, I don’t believe so.”
(T. 405, emphasis supplied.) Later, in gquestioning by a panel

member, the fdllowing'colloquy took place:

3 If it had, it would have been incumbent upon Judge Holloway to
recuse herself. \ \ .
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JUDGE GEHL: Mr. Emerson [sic] was there as well.
Correct? ' ' :

THE WITNESS [Tate]: I did not see Mr. Emerson
[sic]. 1If he was there, he did not identify
himself as such during the entire time. (T.453,
‘emphasis added.) -

The deposition testimony of Jeanne. Tate which was
“startling” is equally equivocal:

“Q. Do you know somebody by the name of Randy
Emmerman°

A. I don’t know him, but I know that he was
involved in this incident.

* % % %

Q. Do you have a recollection of meeting or seeing
Randy Emmerman at the scene of your office on
July 10*® of 1999?

A. I don’t recall. * * #n fDepo. of Tate, p. 35,
emphasis added) .

* % % % %

Q. Do you know now today if Judge Holloway had a
conversation with Randy Emmerman on July 10t
of 19997

A. I doh't recall that. (Depo. of Tate, p. 44,
emphasis added) .

SO

Judge Holloway has irresponsibly charged Special Counsel with

knowingly presenting false testimony based on statements of Jeanne

Tate who, at best, did not recall whether Emmerman was present on

July 10, 1999 and who stated on questioning by a panel member that

if he was there he did not identify himself.

Unlike the evidence of Judge Holloway'’'s actions in entering

the injunction, the evidence involving the side issue of Emmerman’s
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presence at the “tree in01dent” was in sharp conflict.® As aptly
stated in the Comment to Bar Rule 4-3. 3

S ) The advocate s task is to present the client’

case with persuasive force. " Performance of

that duty while maintaining confidences of the -

client is' qualified by the advocate’s duty of

candor to the tribunal. However, an advocate

does not vouch for the evidence submitted in a

cause; the tribunal is ‘responsible, for

assessing its probative wvalue. (Emphasis

added) . ‘

Case law is in accord with these principles} The Florida Bar
v. Brown, 790 So. 2d 1081 (Fla. 2001) (the referee is in a unique
position to assess the credibility of witnesses and resolve
conflicts in the evidence); The Florida Bar V. Elster, 770 So. 2d
1184 (Fla. 2000) (same); The Florida Bar v. Fredericks, 731 So. 2d
1249, 1251 (Fla. 1999) (same); see also Porzio v. Porzio, 760 So. 2d
1075 (Fla. 5% DCA 2000) (It ‘is the role of the factfinder to

resolve conflicts in the evidence and to weigh credibility of

witnesses); Ferry v. Abrams, 679 So. 2d 807 (Fla. 5™ DCA
1996) (same) .

Moreover, the tree charge was withdrawn. (T.468). It was no

'lenger an issue in the proceedihgs, and it was not mentioned by

* Judge Holloway’s claim of foul, based on the proffer of testimony
from Steve Graham from the. City of Tampa Parks Department regarding
whether or not a permit had been issued to Mr. Emmerman, also rings
hollow. The proffer was made outside the presence of the panel. This
proffer serves only to highlight the conflicting nature of the evidence
as to whether Mr. Emmerman had verbal permission to cut the trees. (T.486-
495) . Moreover, this charge had little to do with whether the tree
cutter had a permit or verbal permission to do his job, but whether Judge
Holloway improperly injected herself into a dispute outside the
courtroom. \
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Special Counsel in clesihg; Jﬁdge Hdllewey nenetheless claims‘that
‘them Hearing Panel wes '“tainted” and “poisoned” by 'ﬁhe
“inéppropriate” testimonyfof Rendy,Emmerman. (Motion to Dismiss,
b.7;8). ‘Thisvis belied by’the statement of’the Chair of thet
; Heariné Panel that’“You’ve aismiseed thchharge, and I think thaﬁ’s
the end of it. I don't need‘any more witnesses on the tree issue.”
(T.471, emphaeis added).’ Ae addressed further in our AnsWer Brief;
it’is also beliedﬂby the 1enien¢y’efkthe<JQC Hearing Panel’s
: recoﬁmended discipline«of e publie”repfimand,a 30 days suspension
without pay, and “reasonable costs” ﬁolbe determined at a later
‘date, which. rejected the »Speeial Counsel’s reeommeﬁdation: of
_ removal. ’ |
As another example of the “unfairness of these proeeedings;"
JudéexHolloway takes issue wiﬁh Special‘CQunselfe ergument to the
Panel' that the’ Judge’s admitted ’impreper contact with Judge
Stoddardrrwhieh. resulted in  his ' recusal, had the unfortunate
 consequence‘of a fouf-yeef old ehild»remaining in a shelter eome
iedaitional peried of time. (Motion to Dishiss, p. 11).
The crux of judge Holloway‘s’Compiaiﬁt\appears to be the
‘testimony of Mark Johnson, which she deems to be “highly
inflamﬁatory.” (Metion to Dismise, p.11).

This is Mark Johnson’s explanation on this issue:

[blecause Judge Stoddard was unable to hold '
the shelter review hearing that he had already
scheduled for Friday, March 10%. ‘He was
unable to do that. And the new judge said -
you know, the file in this case was this big.
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‘She said, “I'm not - this child stays in
shelter until I'm comfortable enough, until I
get up to speed.” -

So ‘we had two or three hearings a week in
front of Judge Maye. And all the while,
neither Robin nor I could talk with P.A. by
telephone. We could see her one hour a week
down - here at  the courthouse with people
present. She was in shelter for another five
weeks,  thinking God knows what, that she’d
been abandoned. (T. 166-67). - -

Judge Stoddard testified that while Judge Holloway’s improper
.contéct was not- the only reason he was éonsidering recusal, this
cdnfrontation tipped the balance in favor of it. (T.781, 91-92).
Here is/the Special Counsel’s afgument to the Panel:

~ You know, I think that we have to realize the
consequences of our actions. And Judge
Holloway wasn’t acting in'a vacuum. I mean,
her actions had an incredible impact on a
little girl who remained away from her family
for five weeks. (T.815). :

Special Counsel also acknowledged that there were other
reasons that Judge Stoddard was “wrestling with the idea of
: ~ , , ‘ ;
possibly recusing himself” in her closing argument. (T.815). While
understandably painful for Judge4Holloway to écknowledge;~it is
fact that the child remained in a shelter for some additional
length of time in part because of her improper conduct.® This is

exactly what the 'Special Counsel ' argued. Her comments were

absolutely true and a fair comment on the evidence presented. See

5 The Panel found Judge Holloway guilty of improper contact with
Judge  Stoddard but indicated it was taking her apology into
consideration, as well as Judge Stoddard’'s continued high regard for her
as a judge.
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Murphy v. International Robotic Svstéms, Inc., 766 So. 2d 1010

(Fla. 2000); Ruiz V. State;\743 So. 2d 1 (Fla. 1999); Craig. v.
State, 510 So.\éd 857 . (Fla. 1987)(not‘improper for counsel to
characterize condﬁct'duriﬂg argument providing éhafacterizatioﬁ is
supported by evidence). |
| Juage Holloway lévels additibnal unfounded criticisﬁ at
Special Counsel for dropping charges at the hearing‘for “tactical‘
reasons” because it limited the Jﬁdge's ability to “cross-examine”
~witnesses. (Motion to Dismiss, p.13). Judge Holloway’had.equall
ability to present ‘eVidence and cail ‘witnesses. Contrary to
véuggestion} JQC proceedings are adveréarial in nature and Spetial‘
Counsel was under no ob1igatiop to present Judge Holloway’s side of
the story. See e.g. Kandekore v. Florida»Bar,‘766 So..2d 1004 (Fla;
2000) (the proceedings before a referee are adversarial,'thus thé
Bar is under no obligation to present “both sides” 6f thé case at
the hearing). |
In éum, there is no evidence that the épecial Coﬁnsel employed
the “win at all costs” strategy Qf‘whiéh,shekis accused. ‘The
insults directed at her throughout the motion are bbth‘unfaif and
undeserved.’ The facts here speak louder than Judge Holloway’s
overblown rhetoric, which should be ignored aﬁd her motion déniéd.

B. JUDGE HOLLOWAY WAS ACCORDED FUNDAMENTAL
FAIRNESS THROUGHOUT THESE PROCEEDINGS.

Judge Holloway next makes what appearsvto be essentially a due

process challenge based on her perceived “lack of bifurcation”,
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question;ng the “fundamernital ‘faifness of kthese\rproceedings.”,
(Motion to Dismiés/ pflG)(V Proceduial'due’proéeSS requires that a
’jpdge be given notice of the prqceedings,_ﬁhat‘the Jjudge be given
an opportunity to be heard,‘and,that the,pfoceedings against the

judge be essentially fair. In re Graham; 62O So. 2d 1273, 1276

(Fla.l993),ucert. denied, 510 U.S;’1163 (1994); In re‘Keliy, 238
So. 2d 565, 570-71 (F1a51970), cert. aenied, 401 U.S. 962 (1971);
ggg also Fla. Jﬁd.Qual.Cbmm'n R. 16(a). ,Additiona11y, due process
requires the JQC to ibe kin subétantial .compiiancef with its

_procedural rules. In re Inquiry Concérhing’a Judge, 357 So. 2d 172

(Fla.1978) .

Without citation ;q{éuthority and providing little analysié,
Judge Holloway contends that thesé pr6ceedings were tainted by a
lack of bifurcatioh between the Investigétive Panel and the Hearing
Panel. bJudge Holloway takes particulgr eXéeptiOn to the presenée
of Judge Wolf, the Chair of the Ihvestigaﬁive Panel, during the
probeedings before the hearing panel. Judge Holloway asserts inter
alia that “there was absolute1y4no“reason fqr Judge Wolf to be
present” and that his'presence “cduid Sérve to intimidate;the
Hearing Panel.” | The -JQC Rules‘ complefeiy ‘dispeﬁse with this
argumént. Rule 7(a) specifiéallyistatés ﬁhat thek“Hearing Panel

shall receive, hear and determine formal charges from the

Investigative Panel.” (Emphasis added). See also JQC Rule 2

defining “Hearing Panel” using identical language. Judge Wolf had

every right to be present and indeed it was his responsibility as
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Chaiiman of the JQC'to be present‘during,the presentation .to the
hearing panel. . |
‘ Theré is abSolutely'Vnok’truth to Judge Hdlloway’s finél
complaint, that the so called bifurcation problem led to the
derailment of settlementvnegqtiations. (Motion to Dismiss, p.18-
20).j The JQC can only‘“settle" caées by cdnsensus, and\even then
_its proposed recommendatiqn is subject to rejection by this Cburt.
The membership of theWCommission is;cénétitutionally nmndated,
inéluding a mix of judges, seiected. by ‘their peers, lawyers,
‘selected by the Florida Bar, and governof appointées,_including
laypeople. . Every member holds an equal vote. Fla. Const. art. V,
§12(a)(1)(a),(b)&(c).‘ Hére, there were multipie instancés of
misconduct by this Judge - ahd thére‘was no consensus in favor of
the judge’s recommended “settlement.”"Regardless of which‘panel
the Judge deemed‘more favorable, the fact/is} she would stiil have
an insurmountable burden to demonstrate prejudice. Even if she
could gather the neceséary number of votes, any rgcqmmendation’of
séttlement would still have to be approved by this Court. She is
in the same posture here - any JQc recommendation of diéCipline
étill must be approved, rejected'or modified‘by this Court, in its
review capacity.
Judge Holloway received all the)process due her in these
’proceedings. Her fundamental lack of understanding of the process

does not change this result. While her motion is strong on

rhetoric and consumed with accusations of bad faith and misconduct,
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it sorely lacks any support in law or fact. Judge Hclloway's
Motion to Dismisgfshould be denied in all respects.

Respectfully submitted

By

Launi ldman Ross,
jFlorlv Bar No. 317200
if Lauri Waldman Ross, P.A.

. Two Datran Center, Suite 1612
9130 South Dadeland Blvd.
Miami, Florida 33156-7818
(305) 670-8010

Special Counsel for the Florida
Judicial Qualifications Commission

CERTIFICATE OF SERVICE

- I HEREBY CERTIFY that a true and correct copy of the foregoingi
has been furnished as indicated this day of March, 2002 to:

Thomas D. Hall, Clerk ‘ - Via Federal Express
Florida Supreme Court ~

500 Duval Street

Tallahassee, Florida 32399-1927

//Honorable James R. Wolf o Via U.8. Mail
Chair, Investigative Panel o
Judicial Qualifications Commission
First District Court of Appeals R
301 South Martin Luther King Jr., Blvd.
Tallahassee, Florida 32399-1850

J/Honorable James R. Jorgenson Via U.S. Mail
Chair, Hearing Panel : ' ,
Judicial Qualifications Commission:
1110 Thomasville Road )
Tallahassee, Florida 32303
‘/Brooke S. Kennerly - o -~ Via 'U.S. Mail .
Executive Director :
Judicial Qualifications Commission @
1110 Thomasville Road
Tallahassee, Florida 32303
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Beatrice A. Butchko, Esqg. = Via U.S. Mail
Special Counsel, (at trial) ' o 3
Ferrell, Schultz, Carter, Zumpano & Fertel, P.A.
201 South Biscayne Boulevard
34%™ Floor o .
Miami, Florida 33131

imothy W. Ross, Esqg. N Via U.S. Mail
¢ Special Counsel, (at trial) :

Kaye, Rose & Partners, LLP

One Biscayne Tower, Suite 2300

Two South Biscayne Boulevard

Miami, Florida 33131

General Counsel

Ausley & McMullen ;
Washington' Square Building
227 Calhoun Street

P.O. Box 391 :
Tallahassee, Florida 32302

//Gohn Beranek, Esqg. e S : Via U.S. Mail

/ Scott K. Tozian, Esqg. Via Federal ExpreSs
Smith & Tozian, P.A. Lo : '
109 North Brush Street, Suite 150
Tampa, Florida 33602 :
(813) 273-0063

Michael S. Rywant, Esqg. : ' Via Federal Express
- Rywant & Guyton,; P.A. : '
109 North Brush Street, Suite 500
P.O. Box 3283 , :
Tampa, Florida 33601

(813) 229-7007

By:

Esqg.
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